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Why is CSI here?
 CSI has been involved in the intersection of FIFRA and ESA for many,
many years

 Our President/CEO, Bernalyn McGaughey, experience started in 1981
 CSI has managed the FIFRA Endangered Species Task Force (FESTF)
since 1997
 We also were critical to the FMC team that negotiated with the Fish and
Wildlife Service on the first successful FIFRA/ESA consultation

 We understand the regulatory playing field and the needs of the
grower. We also recognize there is a need for more engagement and
transparency so that relevant information can reach end-users.
National
Regional
State
Local
 We want to present information today that will help SFIREG
understand more about label implementation needs due to ESA
changes, be aware of what may be coming, and ways to disseminate
information to applicators.
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The Federal Insecticide,
Fungicide, and Rodenticide
Act (FIFRA) Endangered
Species Task Force (FESTF),
comprised of 17 pesticide
registrant companies, has
been addressing endangered
species and pesticide data
requirements for over 20
years.
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FESTF’s efforts
contribute to the
objective of providing
data that fulfill
member’s data
requirements and help
to inform the
FIFRA/Endangered
Species Act (ESA)
process by delivering
data-based products.

Data
Development:
Exploring
Conservation
Measures

Public Outreach
and Education

FESTF’s
Efforts
Monitor dockets
and comment on
FIFRA/ESA
processes

FESTF explores
approaches to inform the
FIFRA/ESA process,
focusing on data
aggregation, data gaps,
and delivery needs.

Respond to
Agency data
needs

Neutral platform
for industry and
Agency
discussion of and
access to data
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First, a quick look at the history of FIFRA/ESA
 Did you know . . . ?

 The first four Biological Opinions on pesticides were completed in
1978, after which, in 1980, the Services and EPA established a
Memorandum of Understanding regarding the evaluation of
endangered species in their risk assessment process
 Before the latest new policy announcement, no fewer than 8 major
shifts in the approach to FIFRA/ESA consultation occurred – and
some of those are being reinvented now

 Does that sound discouraging – on the contrary!

 There are opportunities to solve what has been unsolved since 1978
but it may take “all hands on deck” – including those of SFIREG and
its constituents
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EPA’s new policy announced in January: What we know
 Embraces all registrations, not just those products in Registration
Review

 For the first time, new active ingredient and amended uses are affected
 Biological products are also affected

 Operates on the theme that quicker data review and more protective
“no jeopardy” calls will be made based on
But early indications
 Screening level risk assessments that are “quick”
point to delays . . .
 Mitigations for species in absence of full risk evaluations
 Assumed general impact of pesticides on listed species which must be
offset through conservation actions
 After-the-fact Services review that “might” change EPA jeopardy
decisions

EPA’s Workplan and Progress Toward Better Protections for Endangered Species | US EPA
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Important things to understand
 The malathion FWS Biological
Opinion is a good example of
consultation outcome, but EPA
says “it takes too long” and
implementation has not been
completed.
 The Enlist decision is an EPA
action made in absence of
consultation, and is a poor
example of outcome but “it
moved quickly.”

Mitigation “Pick-list” from Enlist

From: EPA-HQ-OPP-2021-0957-0023
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Additional important things to understand
 The new policy seems to insert an expectation that an EPA Enlistlike action can “eventually” be undone by a longer consultation
process undertaken by the Services.
 In this changing ESA registration environment, registrants are
often faced with making label decisions that attempt to balance
product availability and usability with grower needs.
 Recent registration actions have provided examples of how EPA is
mitigating ESA concerns.
 Implementation and enforcement are next steps…
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Usability: the quality or state of being
usable; ease of use

Availability: the quality of being able
to be used or obtained

Usability
• Application rates/number of
applications.
• Wind speed/direction
• Nozzle size
• Pollinator language
• Timing of application
• Boom height
There are examples of these
mitigations on current labels.

Availability
• Vegetative filter
strips
• Soil type
limitations
• Setbacks (both
edge of field and
in-field setbacks)
• Conservation
practices (tillage,
cover crops, etc)

EPA only recognizes “Do not” statements.

• Limit application in specific
areas
• Off-labeling of counties

• Label language limiting application to conservation
tillage systems
• RPMs in NMFS’s Biological Opinion for bromoxynil
and prometryn.
• Run-off reduction measures on Enlist One/Duo label
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Availability

Availability: Off-labeling Counties

Blue dots – off-labeled for Enlist Duo (Corteva; Enlist Corn,
Cotton, and Soybeans) and Alite 27 (BASF; isoxaflutoleresistant soybeans)
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Usability

Examples of Protective Label Statements: Usability
 “This product is highly toxic to bees exposed to direct treatment on blooming crops or
weeds and may cause possible effects to pollinators from exposure to translocated residues
in blooming crops. Do not apply this product or allow it to drift to blooming crops or weeds
while bees are foraging in/or adjacent to the treatment area.”
 For crops contracted for pollination: “Do not apply this product while bees are foraging. Do
not apply this product until flowering is complete and all petals have fallen unless the
following condition has been met. If an application must be made when managed bees are
at the treatment site, the beekeeper providing the pollination services must be notified no
less than 48-hours prior to the time of the planned application so that the bees can be
removed, covered or otherwise protected prior to spraying.”
 “Do not make ground applications within 25 feet of lakes, rivers, reservoirs, permanent
streams, marshes, natural ponds, estuaries or coastal areas.”
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Usability/Availability
Herbicide for use on wheat and triticale
Not registered for use in all states
ENDANGERED SPECIES
To avoid adverse effects on endangered plant species, the following mitigation
measures will be required where endangered species occur in Counties listed in the
table on the following page.
• For ground applications, the applicator must:
1. Apply when there is sustained wind away from native plant communities, OR
2. Leave 50 foot untreated buffer between treatment area and native plant
communities.
• For aerial applications, the applicator must:
1. Apply only when there is sustained wind away from native plant
communities, OR
2. Leave 350 foot untreated buffer between treatment area and native plants.

Applies to a subset of counties in CO, IL, KS, KY, MO, NE, NM, OH, OK, OR, TN, TX,
UT, and WA
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Usability/Availability

Usability/Availability: Roundup Ready Xtend Crop System
Additional Protection Measures Apply in the Red Counties
To protect federally listed
threatened and endangered
species, both a 310-foot in-field
wind-directional spray drift buffer
and a 57-foot omnidirectional infield buffer are required. If
applying to dicamba-tolerant
soybeans with a qualified hooded
sprayer, both a 240-foot in-field
wind-directional spray drift buffer
and a 57-foot omnidirectional infield buffer are required to protect
federally listed threatened and
endangered species.
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FWS Final Malathion Biological Opinion
Mitigation Strategies to Reach No
Jeopardy by FWS
• Changes to the application rates,
timing, and number
• Changes to other label language
• Increased setback from water
• Species- and critical habitat –
species measures (Table 5)

Availability
Usability/Availability
Usability
Usability/Availability
Usability
Usability

Attwater’s Prairie Chicken, Houston Zoo

Usability/Availability
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Usability/Availability

Specific Geographic Use Limitations – Bulletins Live! Two

Endangered Species Language on Label - Malathion
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Usability/Availability

Specific Geographic Use Limitation –
Bulletins Live! Two Example
Agricultural Protection Measure: Between January and June, do
not use within 50 ft (ground application) or 100 ft (aerial application)
from the edge of habitat AND use only when steady wind of at least
3 mph is blowing away from habitat. Habitat includes: Pine or oak
woodlands, including those with understory shrubs, and grasslands,
including savannas, prairie, and rangeland.

Pesticide Use
Limitation Area for
Bulletins Live! =
geological formations
modified by habitat
classifications
identified by FWS and
expanded by 100 ft

Mosquito Control Measure: Where feasible, avoid application. If
avoidance is not feasible or impairs the ability of the mosquito
control district or agency to protect the public's health and welfare,
coordinate with the local FWS Ecological Services field offices to
determine appropriate measures to ensure the proposed
application is likely to have no more than minor effects on the
species (FWS points of contact are available through the
Information, Planning, and Consultation (IPaC) website
https://ecos.fws.gov/ipac/). The applicator must retain
documentation of the technical assistance and the agreed upon
species-specific measures that were implemented.

Photo Credit: FWS.gov

17

Important!! Examples of ESA
decisions that were informed by
field-level understanding

Dakota Skipper

 Malathion: EPA determined that malathion was
Likely to Adversely Affect the Dakota skipper in
their Biological Evaluation. During consultation,
FWS determined that malathion was “not likely
to jeopardize” the continued existence of the
Dakota Skipper due to low historical usage (EPAHQ-OPP-2021-EPA-0231) even though risk and
vulnerability are high.
 No additional mitigations were needed.

 Enlist: EPA used updated range data for the
American Burying Beetle including sub-county
resolution. Added 128 counties that were
previously prohibited from the registration area
(EPA-HQ-OPP-2021-0957-0019).
 Label amended.
 Has not completed formal consultation.

Photo Credit: USFWS
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What do these examples tell us about future labels?
 Now that EPA has committed to conducting ESA assessments for all registrations, expect a
delay in new products making their way to market.
 Expect changes to the availability and usability of existing products as they go through
Registration Review. Can be in the form of geographic restrictions on use (county-wide or
geographic through Bulletins Live! Two), changes in rates, and other application directions
such as timing and set-backs.
 “Pick-lists” such as what was used in Enlist and the NMFS final biological opinion for
malathion are likely to become more common.
 Standard language related to spray drift, pollinator protection, and rain-fast are likely to
become more common.
 EPA has started making “likely jeopardy” determinations and this may lead to mitigations
for products before formal consultation is completed - this decouples ESA mitigations from
the consultation process. May see a move towards ‘programmatic’ approaches.
 Field-level information may be incorporated but EPA needs more data
 E.g., what are current conservation practices on-the-ground? Where, extent, duration, impact,
etc.
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Disseminating Information to Applicators
 Based on an initial review by FESTF, ESA-training and education materials in
pesticide applicator training is inconsistent. As pesticide labels become more
complicated with additional ESA-related restrictions, the importance of applicator
education will be key.
A model for ESA pesticide applicator
training would help to assemble or
identify consistent messages about ESAlisted resources.

Consistent, focused training in ESA
matters ensures that mitigations,
strategies, and practices are
implemented appropriately in a way
that also encourages voluntary
conservation activities.
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FESTF’s Concept for Education and Outreach Program
Existing Conservation Plans in Florida and ESA-listed Dicot Ranges Near
Lake Okeechobee in Florida (map from FESTF Gopher)

• FESTF’s concept is to collaboratively
develop a network of education and
training opportunities for end-users, part
of which could be incorporated into
required training already conducted by
Pesticide Education Safety Programs.
• Point to resources already available and
bring more messaging on ESA-listed
resources. Including, but not limited to:
• Labels mitigations
• Issues related to ESA and the end use
(agricultural, homeowner/residential, turf,
agencies, etc.)
• Species-specific and/or landscape specific
guidelines and plans, including Recovery
Action where relevant.
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FESTF’s Concept for Education and Outreach Program
 Will the complexity of measures needed for ESA exceed field manageability
and practical implementation?
The findings of a pilot can point to
materials that could be developed
and delivered so that information is
locally-relevant.
The findings of a pilot can also inform
where applicator education fits and what
additional resources, support, or changes
are needed to address manageability and
practical implementation.
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Bringing it all together…
 While the FIFRA/ESA process is in-flux (and likely will be for the foreseeable future!), we see
this as an opportunity to help inform outcomes that balance the needs of the species with
the needs of the grower.
 The EPA appears to be taking steps towards enhancing stakeholder engagement.
 CSI and FESTF are focusing efforts on the following:
 Shaping a positive narrative about ESA and pesticides
 Informing regulators of field-level information
 Demonstrating how the agricultural community is part of solution and actively working on a
system-approach to FIFRA/ESA (Soybean Gall Midge effort)
 Developing education and outreach opportunities

 We welcome engagement with SFIREG in these efforts to ensure usability and availability of
pesticides through the implementation of informed and reasonable mitigation strategies.
 We appreciate the opportunity to discuss the FIFRA/ESA process and current opportunities
and challenges and would like to start now!
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Challenges for Discussion
 Thoughts on current labeling and examples presented?
 How do you like the "pick list idea? What if it is a different pick-list on every label?
 What type of label statements would work?
 Can SFIREG appoint a lead person to stay in contact with FESTF in a collaborative process on
some of FESTF's activities?
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Thank you for this opportunity!
Ashlea R. Frank, afrank@complianceservices.com
Compliance Services International
7501 Bridgeport Way West
Lakewood, WA 98499

Family Farm of Leah Duzy (Principal
25
Consultant, CSI) in Georgia

